







































































IV. TCEQ Unlawfully Exempted Power Plants from New Source Review
Permit Limits for PM, Nitrogen Oxides, and Sulfur Dioxide

A. Major NSR/PSD Permit Limits Altered Without Required Review

Since 1972, the Clean Air Act has required companies to obtain New Source Review
permits before construction or major modification of power plants and other large sources of air
pollution. NSR permits include hourly and annual limits on emissions of particulate matter,
sulfur dioxide, nitrogen oxide and other pollutants that are determined based on performance of
the best available control technologies. These limits are federally enforceable, because they are
limits pursuant to the approved State Implementation Plan, and also because they have been
incorporated into plants’ Title V permits. In Texas, these NSR permit limits typically limit the
total amount (in pounds per hour) of each pollutant the source is expected to emit when operating

at its maximum capacity, but may also restrict the amount that can be released per unit of heat

input (Ib/MMBtu).

As summarized in Exhibits E and F, TCEQ’s “planned MSS” permit amendments
eliminated preconstruction permit conditions that limit the amount of particulates (in pounds per
hour) for at least 14 electric generating units. These permit revisions also removed
concentration-based PM limits (pounds per MMBtu) established under major NSR/PSD and
preconstruction permits for at least seven units. See, Exhibit G. The alternative “limits” are up to
30 times higher than the ones they replace, and which are not intended to be enforceable on an

hourly basis, See, Exhibits E and F.

TCEQ also eliminated nitrogen oxides and/or sulfur dioxide limits established under

major NSR/PSD and preconstruction permits for at least seven generating units. (See Exhibit G).

These changes were made despite clear legal requirements and EPA’s explicit warnings
that TCEQ could not authorize MSS emissions without complying with the applicable
BACT/LAER, air quality analysis, and public and EPA review requirements. As noted above

and discussed further below, TCEQ has ignored these requirements.
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B. Revised MSS Hourly Limits Much Higher than Original Preconstruction Limits

TCEQ authorized new hourly emission limits that supposedly apply during planned MSS
events. These new limits allow emissions up to 30 times higher than the short-term standards

they replaced. For example:

¢ Luminant’s Sandow Unit 4 is authorized to emit 3,763 pounds of PM per hour during

MSS events, or more than six times the 569 pound per hour limit previously in effect.

¢ NRG Limestone’s two coal-fired units in Limestone County are authorized to emit as
much as 7,616 pounds of PM per hour during MSS events — more than 30 times the limit
of 256 pounds per hour established under its NSR permit.

e American Electric Power’s Oklaunion coal fired unit near Vernon, Texas is authorized to
emit up to 1,440 pounds per hour of PM — seven times the previous NSR limit of 205

pounds per hour.

Exhibit E contrasts the hourly limits for particulate matter that apply during maintenance, startup
ot shutdown events — which can exceed 1,000 hours a year under the permit conditions TCEQ

has approved - to the pre~existing hourly PM limits they replaced.

C. MSS Permits Unlawfully Authorize Hourly PM Emissions up to 25 Times Higher
than the SIP PM Limit Would Allow

As previously explained, the Texas SIP prohibits any solid fossil fuel-fired electric
generating unit from emitting particulates in excess of 0.3 Ibs/MMBtu. Exhibit F estimates the
emissions (in pounds per hour) that would result if coal plants continued to meet these standards

during startup, based on maximum heat rates determined from each permit application.

For example, Sandow Unit 4’s permit application indicates a maximum coal feed rate of
40 tons per hour during startup. The U.S. Energy Information Administration “Form 923”
records compiled monthly from industry reports show that coal shipments to Sandow 4 in 2012
had heat values of up to 13 MMBtu per ton, which should result in a maximum hourly heat rate
of 520 MMBtu/hour during startup (40 tons/hour x 13 MMBtu per ton = 520 MMBtu/hour),
Under these conditions, compliance with the SIP standard of 0.3 lbs/MMBtu would limit PM
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emissions to no more than 151 Ibs/hour (0.3 Ibs/MMBtu x 520 MMBtu/hour). That is
approximately 4 percent of the 3,763 pounds an hour authorized under the Sandow 4 power

plant’s new MSS authorization.

V. MSS Hourly Permit Limits for PM Are Not Enforceable

A. The Law Requires that SIP Permitting Requirements be Enforceable as a Practical
Matter

Generally, state permit programs approved by EPA and incotporated into a federally
enforceable SIP must assure that permit terms and conditions are enforceable as a practical
matter.'” As explained below, the MSS hourly PM limits are not enforceable as a practical

matter, and, therefore, do not satisfy even this most basic EPA requirement.

B. Permit applicants: Hourly Limits “should not be considered enforceable”

The hourly PM emission limits that appear in each MSS permit are based on calculations
in permit applications that supposedly represent “worst case” emissions during startup. These
representations are incotporated by reference into the NSR permits that include the revised limits
that apply to MSS events. But at least some MSS permit applications state that their estimates of
maximum emissions during startup are not meant to be enforceable, and that actual emissions
could be even higher.

For example, the revised NSR permit for NRG’s Limestone plant includes a PM emission
limit of 7,616 pounds per hour during MSS events, which reflects the “worst case” estimates that

NRG presented in its application. But the same application also warns that:

“Due to the variety of activities, the lack of emission methodology for these activities,
and-the variability in potential activities, the individual emissions events per event, events
per hour, and events per year should not be considered restrictions, but a means of

' See, June 13, 1989 policy memo from John Seitz re “Limiting Potential to Emit in New Soutce
Permitting;” 54 Fed. Reg. 27274 (June 28, 1989), United States v. Louisiana Pacific,682 F,
Supp. 1122 (D. Colo. 1987), 682 F. Supp. 1141 (D. Colo.1988). See also, “Use of Long Term
Rolling Averages to Limit Potential to Emit,” from John. B. Rasnic to David Kee, February 24,
1992; “Limiting Potential to Emit;” from Mamie Milier to George Czerniak, August,1992;
“Policy Determination an Limiting Potential to Emit for Koch Refining Company's Clean Fuels
Project", from John B. Rasnic to David Kee, March 13, 1992; and “3M Tape Manufacturing
Division Plant, St. Paul, Minnesota” from. John B. Rasnic to David Kee, July 14, 1992.
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estimating emissions from these activities as a whole and should not be considered
enforceable as to the magnitude and/or frequency of these activities.”'®

Since this representation is considered patt of the MSS permit, it is not clear how TCEQ
means to enforce a limit which adopts an estimate that NRG has said, “should not be considered

enforceable,” and after the company has warned that “actual emissions could be even higher.”

C. Revised Permits Unlawfully Replace Hourly Emission Limits with Monthly or
Annual Emission Limits

The revised permits contain alternate standards that appear to limit PM emissions by the
hour during MSS events. But permit holders are directed to certify compliance with these hourly
limits by estimating total monthly emissions, as in this excerpt from the AEP Pirkey plant’s

Permit No. 6269, Special Condition 16(B):

“...the permit holder shall calculate the pollutant's emissions during all occurrences of
each type of planned MSS activity for each calendar month using the frequency of the
planned MSS activity identified in work orders or equivalent records and the emissions of
the pollutant during the planned MSS activity as represented in the planned MSS permit
application.”

These directions provide no basis for determining whether an hourly emission limit has actually
been met. This boilerplate “compliance” provision was supplied by the Association of Electric

Companies of Texas (AECT) and appears in every coal plant MSS permit we have reviewed.

D. Permit Holders May Avoid Use of Continuous Monifors to Measure MSS
Emissions

Large electric generating units are required to measure nitrogen oxides and sulfur dioxide
with continuous emission monitors (CEMS). But the revised permits require continuous
monitoring of MSS emissions only if the, “CEMS.. .has been certified to measure the pollutant’s

emissions over the entire range of a planned MSS activity.” It is not clear what this language

¥ Permit Application Amendment for TCEQ Permit Nos. 8576 & 8579, Incorporation of
Maintenance, Startup, and Shutdown (MSS) Emissions, NRG Texas Power LLC, January 4,
2011.
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(also drafted by AECT) means, or whether it complies with federal requirements for

continuously monitoring and reporting emissions of these pollutants.

Facilities that do not have a CEMS that meets this vague certification standard may
estimate their emissions based on an unlimited menu of options, so long as they maintain

“records supporting their determination.”

E. Companies May Obtain Emission Limiis based on a Method Generating the
Highest Emission FEstimate, then Certify Compliance Based on a Method
Generating Much Lower Emission Estimales

The revised permits include the following boilerplate language, which is an explicit
invitation to certify compliance based on methods that generate very different (and much lower)
emission estimates than the methodology that each power plant used to obtain its MSS permit

Himits:

“In lieu of using the emissions of the pollutant during the planned MSS activity as
represented in the planned MSS permit application to calculate such emissions, the
permit holder may determine the emissions of the pollutant during the planned MSS
activity using an appropriate method, including but not limited to, any of the methods
described in paragraphs 1 through 4 below...”

VI. MSS Permits Increase Allowable Emissions Above Threshold for New
Source Review

NSR permits for power plants include hourly emission limits that were determined based
on the maximum output of heat rate for each unit. The annual limits were obtained by
multiplying short-term emission limits by 8,760, or the number of hours in a year. Because the
existing annual [imits were left intact when TCEQ eliminated the original hourly limits for

particulate matter, the agency assumed that the MSS permit revisions would not increase “annual
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allowable emissions.” That assumption is incorrect. Increasing allowable short-term limits also

increases annual emissions, as further explained below.

Power plants do not operate at maximum capacity around the clock. If they did, there
would hardly be a need to rewrite permits to accommodate all the startup, shutdown, and
maintenance exemptions the power companies requested. As the following examples illustrate,
the total emissions allowed in any year will be limited by the actual number of hours and
capacity at which each unit operates. Thus, increasing hourly allowable PM effectively increases

a plant’s annual emissions.

Whether these changes increase short- or long-term emissions, TCEQ may not revise
permits to authorize higher emission limits during startup, shutdown or maintenance without first
complying with same BACT/LAER, air quality analysis and public review requirements that

guided development of the original permit conditions.”

A. Annual Emissions Ave Limited by Actual Operating Time

Power plants do not operate around the clock for 365 days a year, and so a plant’s actual
operating time is one important constraint on emissions. For example, the annual PM emission
limit for Luminant’s Sandow Unit 4 is 2,492 tons per year (based on 8,760 hours per year times
the original NSR short-term limit of 569 pounds per hour). EPA’s Acid Rain database indicates
the unit ran for only 6,277 hours in 2010; in that year, annual emissions could not legally exceed
1,786 tons (or 6,277 hours times 569 pounds per hour). But the revised NSR permit issued in
2011 raises the hourly PM limit to 3,763 pounds during planned MSS events. Had Sandow 4
emitted at these higher levels for just 200 of the hours. it operated in 2010 (the MSS permits

B1n addition, “grandfathered” coal units, inciuding Luminant’s Big Brown Units 1 and 2, have
never had an annual PM limit. TCEQ authorized MSS hourly PM emissions for these units,
without considering this plant’s potential to emit on an annual basis.

21 etter from Jeff Robinson, Air Permits Section, U.S. EPA Region VI, to Richard Hyde, P.E.,
Air Permits Division, TCEQ, regarding Permitting of MSS Emissions at Major Stationary
Sources, May 21, 2008. Available at:
http://’www.epa.gov/regionQ7/air/nsr/nsrmemos/teegssm. pdf
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apply for much longer periods), its annual PM emissions would have increased by more than 300

tons. ((3,763 —569) x 200 = 638,800 Ibs or 319.4 tons).
B. Annual Emissions Are Limited by Capacity Factors

The NSR permits for some electric generators include PM limits based on heat input. For
example, the NSR permit for AEP’s Welsh Unit 1 limits annual PM emissions to 2,258.3 tons
per year, but the original NSR permit also included a limit of 0.075 lbs/MMBtu that had to be
met at all times. The unit could emit no more than 517 pounds per hour at its maximum hourly
heat rate of 6,893 MMBtu, and would be required to emit proportionately smaller amounts at

lower heat rates.

Because the total annual heat input from Welsh Unit 1 in 2012 was 35.33 million
MMBtu, its PM emissions that year could not exceed 1,325 tons (35.33 million MMBtu x .075
lbs/year), or less than 60 percent of the annual emission limit in its permit, The 0.075 Ib/MMBtu
limit no longer applies during planned maintenance, startup, or shutdown, and units can now
emit up to 880 pounds per hour during these episodes, regardless of its actual heat input. Welsh
Unit 1 can significantly increase both hourly and annual releases of particulate matter, because
its emissions are no longer constrained by heat input for MSS events that can exceed more than

1,000 hours per year under its revised NSR permit.
C. MSS Permits Will Increase Emissions from Grandfathered Units

Several “grandfathered” units, e.g., two large boilers at Luminant’s Big Brown plant,
have never been subject to federal New Source Review and have never had any preconstruction
or NSR permits that limit PM emissions on a pound per hour or a ton per year basis. But the
units have always been subject to the Texas SIP’s limit of 0.3 Ibs/MMBtu. That rate would
effectively cap PM emissions to 2,370 Ibs/hour at Unit 1°s maximum heat rate of 7,901 MMBtu
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per hour.' The revised NSR permit allows up to 4,788 pounds per hour during MSS events,

when heat rates are typically much lower,

It is unclear how TCEQ determined that “allowable” annual emissions would not increase
from Big Brown and other grandfathered units that have never had an annual PM emission limit.
But as with Luminant’s Monticello Units 1 and 2, and AEP’s Welsh Unit 1, TCEQ effectively
authorized both short- and long-term emissions increases when it eliminated the concentration-
based (Ib/MMBtu) limit and authorized huge hourly emissions during periods of maintenance,

startup, and shutdown.

D. TCEQ Arbitrarily Decided That Coal Plants’ MSS Authorizations Do Not Trigger
New Source Review Applicability Determinations

For coal plants, TCEQ decided that as long as no annual limits are increased, the State
could authorize massive increases in Aourly emission limits without triggering federal New
Source Review. This approach is arbitrary for the reasons explained above. Authorizing new,
massive hourly PM emissions, while at the same time eliminating concentration-based
(Ib/MMBt) SIP and preconstruction permit limits, effectively authorizes significant emissions
increases on an annual basis.

Moreover, when TCEQ issued MSS authorizations for the chemical industry (three years
prior to the coal plants), the State clearly understood the obligation to conduct New Source

Review applicability determinations. TCEQ told the chemical industry:

“It is not sufficient to say that the emissions are not new to avoid a federal NSR review.
You should determine federal NSR applicability as follows: (a) The project emission
increase may be assumed to be zero for each facility that you can verify existed before
the federal NSR program (approximately 1975) and has not been modified since that time
so that MSS emissions would have increased. (b) For facilities that do not meet that
criterion, baseline emissions may be determined using compliant MSS emissions
demonstrated under 30 TAC Chapter 101 and reported in a timely manner in the
emissions inventory. These emissions must also be reduced by what is determined fo the

L EPA Air Markets Program Data from Acid Rain Program (ARP), http://ampd.epa.gov/ampd/.
EPA's AMPD database defines the maximum hourly heat input as “the design heat input capacity
(in MMBtu/hr) for the unit or the highest hourly heat input rate observed in the past five years,
whichever is greater.”

23



Best Available Control Technology (BACT) in this permit review. If the project emission
increase is significant, contemporaneous period netting must be submitted. We will
consider other approaches on a case by case basis. A full retrospective analysis is always
an option for determining federal NSR applicability but this demonstration must not only
focus on past changes in MSS emissions but on the impact they would have had on
federal applicability for all projects completed since that time.” (Letter from TCEQ Air

Permits Division, to BP Products North America, Re MSS Authorization, Permit No.

47256, obtained from TCEQ Remote Document Server, and attached as Exhibit I)

TCEQ included this warning in letters sent to numerous Texas chemical plants when they
obtained MSS permits in the years preceding the coal plant authorizations. It is unclear why
Texas flipped its position for the utility industry.

Because annual limits are set unrealistically high for baseload coal plants (i.e., fimits are
based on maximum capacity, or full load, and round-the-clock operations for 365 days a year),
actual emissions never approach annual limits. In fact, as shown in Exhibit K, over the past 10
years for which Emissions Inventory data is available, no Texas coal plant has ever reported PM
emissions anywhere close to its annual allowable limit. For example, Luminant’s three Martin
Lake coal units are each allowed to emit 3,736 tons of particulate matter per year, Yet, the most
any of the units has reported actually emitting over a 10-year period is 810 tons, in 2011. Thus,
relying on inflated annual allowable limits to avoid New Source Review is arbitrary and
unreasonable. Even worse, at least five previously grandfathered units (Luminant’s Big Brown

and Martin Lake plants) have never had an annual PM limit, so TCEQ’s argument — that annual

allowables are not increasing — is nonsensical.

VII. TCEQ Underestimated Total PM/PM 2.5 Emissions and Air Quality
Impacts

Each of the MSS permit applications estimate maximum potential emissions during
startup, based on maximum coal feed rates during these events, the heat value and ash content of
the coal, and AP-42 emission factors. These estimates of total particulates and fine particle
fractions were revised downward based on several factors, and then used to establish permit
limits meant to apply during startup and shutdown, and to evaluate the impact these higher MSS

emission rates would have on air quality. But, TCEQ grossly underestimated emissions of both

coarse and fine particles.
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These erroneous analyses and miscalculations do not come close to satisfying the air
quality impacts reviews that are required before emission limits in federal NSR/PSD permits can

be altered.

A. Assumed “Dropout” of up to 73 Percent of PM 2.5 is not explained and cannot be
Justified

Permit limits for 12 of the 18 coal-fired units identified in Exhibit F assume that between
50 percent and 73 percent of the particulates would “drop out” of the flue gas passing through
eiectros;tatic precipitators (ESP’s) during startup, in the hours before this control equipment has
been energized (i.e., effectively turned on). These assumptions cannot withstand scrutiny for

several reasons.

First, no data was provided to justify these calculations in the permit applications,
although footnotes sometimes reference “engineering studies.” The Petitioners were unable to
obtain these studies or any information explaining the basis for these calculations from TCEQ in

response to a Public Information Act request.

Second, the permit applications do not explain how ESPs can absorb thousands of pounds
of particulate dust every hour of startup before controls are engaged without serious damage that
impairs the ESP’s effectiveness or creates a safety hazard. Nor do they explain whether or how
all of this “dropout” is actually removed from the ESP. Fly ash from the low sulfur
subbituminous coal and lignite burned in Texas power plants is notoriously sticky; their higher
levels of “resistivity” make it more likely that this fly ash will coat ESP’s with dust that will be

re-entrained and reenter the atmosphere:

“High resistivity also tends to promote rapping problems, as the electrical properties of
the dust tend to make it very tenacious. High voltage drop, through the dust layer and the
retention of electrical charge by the particles make the dust difficult to remove because
of its strong attraction to the plate. In addition to the reduced migration and collection
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rate associated with high resistivity dust, greater rapping forces usually required to
dislodge the dust may also aggravate or cause a rapping reentrainment pmblem.”22

Also, it is common practice at Texas power plants to turn blowers on when a boiler is
offline for maintenance to drive dust (i.e., particulates) out of control equipment and up the
stack. Similarly, power plants commonly rely on exhaust fans to speed the cooling of a boiler to
give maintenance personne} access after a shutdown following an upset. Opacity levels during
these offline events frequently reach 90 percent. These extreme opacity events will no longer be

“reported under the MSS permits Texas has approved. But the suggestion that many particulates

that accumulate inside ESPs during startup are not eventually released to the atmosphere is false.

Third, permit applications assume that fine particles “drop out” at the same rate as do
much farger and heavier coarse particles (e.g., those weighing more than 2.5 microns). Neither
the applicants nor TCEQ provide any scientific basis to support that erroneous assumption. Thus,
TCEQ did not adequately consider the impacts of PMj s emissions during MSS, nor did TCEQ

consider that Texas coal plants are likely emitting more fine particles than they represented.
B. MSS Permit Limits Are Based on Erroneous Application of AP-42 Standards

MSS permit applications estimated that online scrubbers or partial operation of ESPs
during startup would reduce PM emissions from 30 percent to 90 percent. As with “dropout”
factors, these applications incorrectly assume that both coarse and fine particles would be
reduced by the same percentages. The applications cite to Table 1.16 of the AP-42 factors, but
either misrepresent or misunderstand the directions for estimating fine particle emissions from

flue gas controlled by scrubbers or ESPs.

For example, the application for the San Miguel coal-fired unit uses the AP-42 factor
from Table 1.16 for uncontrolled emissions to estimate PM, PM,p, and PM; 5 during startup, then

assumes that its scrubber will reduce all PM emissions by 85 percent during startup, regardless of

22 «QOperations and Maintenance Manual for Electrostatic Precipitators,” Air and Engineering
Research Laboratory, US Environmental Protection Agency, EPA/625/1-85/017 (September

1985) p. 4-25.
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particle size. But Table 1.16 makes clear that scrubbers would remove only half (49 percent) of
particles 2.5 microns or smaller, Readers are directed to estimate PM, 5 emissions from scrubbers
by multiplying 0.3 times the ash content of the coal, which is 30 percent, according to the permit
application. Applying the AP-42 factors correctly, the San Miguel unit would emit 355 pounds

an hour of PM; 5 during startup, not the 135 pounds per hour assumed in the permit application.

The actual MSS permit limits for 15 of the 18 units addressed in Exhibit E apply to all
particle sizes, and do not set lower limits for PM; s, which suggests that these facilities are

unwilling to stand behind the representations made in their permit applications.

C. Air Quality Analyses are Based on Inaccurate Emissions and Ignore Aggregate
Impacts

At least some permit applicants apparently modeled air quality impacts associated with
the much higher hourly PM emission limits that apply during MSS events. These analyses did
not include an evaluation of the annual increases in emissions that result from the higher short-
term limits that TCEQ has authorized. The analyses do not support TCEQ’s conclusion that

these permit changes will not significantly affect air quality for at least three reasons.

First, as explained above, permit applicants underestimated PM, s emissions by as much
as a factor of three, based on incorrect assumptions about the rate at which these finer particles

will be removed through scrubbers or through “dropout™ in un-energized ESPs.

Second, the emission limits for 15 of the 18 coal-fired units apply to all particle sizes, i.e.,
a power plant is not required to meet a lower limit for fine particles. The air quality modeling is,
however, based on unenforceable (and incorrect) assumptions in the permit applications that

result in artificially low PM; 5 estimates.

Third, the impact of each MSS permit limit appears to have been evaluated in isolation
from the other increases that TCEQ authorized, which means the combined effect of increasing

permit limits for the largest PM, 5 emission sources in Texas was not evaluated.
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VIH. MSS Permit Limits and Work Practices Do Not Reflect Best Available
Control Technology

The best available control technology (“BACT™) for minimizing MSS emissions should
reflect what the best performing power plants achieve in practice. Instead, the MSS permits

approved by TCEQ are based entirely on the self-serving statements of permit applicants.

The applications provide a very brief synopsis of standard operating procedures that are
50 vague they are meaningless. For example, Luminant’s MSS application for its Sandow 4 unit
promises to “minimize” startup through the use of “proper startup procedures” and by engaging
its electrostatic precipitators, “as soon as it is technically practicable to control PM emissions.”
Other applicants promise to follow their own standard operating procedures, or those

recommended by the manufacturer of pollution control equipment purchased decades ago.

Under Texas rules, BACT refers to air pollution control methods that are “technically
practicable and economically reasonable.” 30 TAC § 116.10(1). But neither the applications nor
TCEQ’s technical review evaluate any control technologies, alternative fuels, work practice
standards, or operating procedures not already in place at each generating unit. And there are no
data or other benchmarks to define what is economically reasonable, allowing each permit

applicant to decide for themselves how much they are willing to pay to control emissions.

There is no explanation whatsoever as to why a unit that has the best available control
technology should need to be excused from PM and opacity standards established more than 20
years ago and which are meant to apply continuously, because it cannot meet these standards
during an unlimited number of 24 or 48 hour startup and shutdown events, for an additional

1,200 hours (combined) for longer startups and shutdowns, and for up to 525 hours of online and

offline maintenance.

While permit applications state that these time periods are based on “historical
experience,” there are no data at all in either the permit applications or in the records obtained
from TCEQ to support those claims. Electric generators are required to identify exceedances of
the SIP opacity standards at 30 TAC §111.111 in quarterly Title V reports, including those
resulting from startup, shutdown, and maintenance. According to dozens of Title V reports filed

by Texas power plants, the number of hours that these generators have reported exceeding
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opacity limits in the past does not come anywhete close to the virtually unlimited duration the
exemptions are available under the MSS permits, There is no evidence that TCEQ ever looked
at these reports or any other records to determine whether past experience justified eliminating
opacity requirements for 525 hours online and offline maintenance, or for up to 600 hours for
startups lasting more than 48 hours. Nor has the agency explained how “historical experience” is
relevant to a BACT analysis that should be based on the best performing controls and work

practices available today.

IX. The MSS Permits’ Incorporation of the Texas Affirmative Defense Is
Unlawful and Makes the Permits Even Less Enforceable

For certain periods of MSS not covered by the exemptions and higher limits in the MSS
permits, the permits refer back to the provisions of the Texas regulations that provide affirmative
defenses for exceedances from unplanned and planned events, 30 TAC § 101.222. For example,
the MSS permit for Luminant’s Sandow 4 plant, Special Condition 20(E), provides: “For
periods of maintenance, startup, and shutdown other than those subject to Paragraphs A - C of
this condition [laying out the duration limits for opacity exceedances due to ‘planned” MSS], 30
TAC § 111.111, 111.153, and Chapter 101, Subchapter F apply.” Texas’s rules establishing an
affirmative defense to penalties for violations (Section 101.222) is found in Subchapter F of

Chapter 101.

While Subchapter F also contains certain reporting and other requirements other than the
affirmative defenses, the MSS permits incorporate all of Subchapter F and do not differentiate
between the affirmative defenses and the other provisions of the subchapter. To the extent this
overbroad permit condition sweeps in an affirmative defense for exceedances due to either
planned or unplanned MSS, it is unlawful. As upheld by the Fifth Circuit, EPA disapproved
Texas’s affirmative defense for planned MSS events. Luminant Generation Co. LLC v. EPA,
714 ¥.3d 841 (5th Cir. 2013). Further, the Texas regulations specifically provide that plants with
MSS permits cannot take advantage of the affirmative defense for planned MSS. 30 TAC §
101.222(1). As for exceedances due to unplanned events (i.e., upsets), as explained above,
affirmative defenses are unlawful and EPA has already initiated a SIP Call to remove these

unlawful provisions from the state’s rules.
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As discussed above, while they may appear to cover only “planned” MSS, the permits are
written so broadly that they could be read to cover all MSS activity. The distinction between
“planned” and “unplanned” MSS is even more ambiguous and confusing given that the MSS
permits refer back to the unlawful provisions of the Texas regulations that provide affirmative
defenses for both unplanned and planned MSS events. Texas has allowed the utility industry to

blur the line between “planned” and “unplanned” startups and shutdowns.

X. MSS Permit Conditions and Emission Limits Were Written by the
Association of Electric Companies of Texas, and Violate SIP and
NSR/PSD Public Hearing Requirements

On October 25, 2010, the Association of Electric Companies of Texas (AECT) provided
TCEQ with “model permit conditions” for MSS events on behalf of the State’s electric
generators. TCEQ inserted the text provided by AECT into the power plants’ MSS permits,
along with the specific permit limits and exemption periods requested by each applicant.
Another AECT letter dated August 26, 2010, provides the “maintenance tables” that were also
pasted into MSS permits. Petitioners have been unable to identify any changes made to permit

conditions or emission limits that were made by TCEQ to the model conditions the industry

prepared for the agency.

The correspondence contained in permit application files and the boilerplate permit
language show that TCEQ collaborated with power companies and their trade association to
eliminate Clean Air Act requirements in federally enforceable New.Source Review permits and
the State Implementation Plan. This was done behind closed doors, without the public
participation required by the Clean Air Act, and without the review and approval by the EPA that

is required before federal SIP and NSR requirements can be eliminated.

Federal law requires public hearings before SIP or major NSR/PSD limits can be altered.
These hearing requirements are not for show, but help to establish the record for judicial review
of any revisions to these standards. The closed door process that TCEQ and the industry’s trade

association used to erase federally enforceable SIP and NSR/PSD emission limits violates these

long-standing requirements.
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XI. EPA’s Failure to Object to MSS Permits and Related Title V Permits is
at Odds with the Agency’s Statutory Duty and Previous Commitments

More than four years ago, FPA stated unequivocally that permits for planned
maintenance, startup, and shutdown could not change federally applicable requirements,
including emission limits in the Texas SIP, without the Agency’s review and approval. 75 Fed.
Reg. 68,989, 68,995 (Nbvember 10, 2010). Prior to that, in 2008, EPA informed Texas that any
permits authorizing planned maintenance, startup, and shutdown at major sources must comply
with all federal New Source Review requirements, including the requirements to comply with
best available control technology, ambient impacts (including NAAQS and PSD increments)
analyses, and 30-day public notice.”® But, the Agency’s actions since then are at odds with that

commitment.

Between November 2011 and April 2013, TCEQ revised permits for power companies to
eliminate federal emission limits for opacity and particulate matter that were established in the
Texas SIP and in federally enforceable permits. These exemptions cover an unlimited number of
planned MSS events between 24 and 48 hours each, with an additional 300 to 600 hours for
startups or shutdowns that take longer; and for up to 525 hours of online or offline maintenance.
The revised permit conditions were written by power companies and adopted without change by
TCEQ and without the public review required by the Clean Air Act; understate emissions of fine
particles and misuse AP-42 standards; rely on inaccurate analyses of air quality impacts; would
allow both hourly and amlufll emissions of particulate matter to increase; ratify the use of air
pollution control devices that are ineffective in controlling MSS emissions and which do not

reflect the best available technologies; and were written to be vague and unenforceable.

The Agency has declined to object to TCEQ’s blatantly unlawful revisions to Title V
permits to accommodate MSS exemptions from SIP PM and opacity standards and emission

limits for PM, nitrogen oxide, and sulfur dioxide.

3 Letter from Jeff Robinson, Air Permits Section, U.S. EPA Region VI, to Richard Hyde, P.E.,
Air Permits Division, TCEQ, regarding Permitting of MSS Emissions at Major Stationary
Sources, May 21, 2008,
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On December 16, 2011, the MSS permit for Luminant’s Sandow 4 generating station was
rolled into that facility’s Title V permit. Although the comment period had already expired, the
Environmental Integrity Project and Sierra Club petitioned EPA to request that the Agency
exercise its authority to teopen the permit and remove the language that eliminated the SIP
opacity and PM requirements of 30 TAC § 111.111{(a) and § 111.153(b), respectively. EPA

declined to object, and as a result, these federal standards no longer apply during MSS events at

Sandow 4.

At Luminant’s request, TCEQ revised the Title V permits’ Compliance Assurance
Monitoring provisions for the Big Brown, Martin Lake, Monticello and Sandow 5 power plants
to eliminate opacity monitoring to determine compliance with the SIP PM limit during all
maintenance, startup, shutdown (as well as malfunctions).*® This revision was done as a Title V
“minor revision,” in violation of Texas’s Title V rule that explicitly prohibits minor revisions to
change either monitoring requirements or emission limits. A Texas federal district court found
that these supposedly “minor” revisions to CAM provisions eliminated the SIP PM limit during
MSS events, even though the PM SIP limit itself contains no cxemp’cion.25 The court cited EPA’s
failure to object to these revisions in explaining its decision.?® On January 23, 2015, EPA denied

a petition to object to three Luminant Title V permits and chose not to correct this error.

Starting in January of 2012, the Big Brown, Martin Lake, and Monticello power plants
stopped reporting exceedances of the SIP opacity limit in quarterly Title V compliance reports.
That omission is apparently based on the assumption that the 30 TAC § 111.111(a) opacity limits

are no longer federally enforceable during MSS events. Some of the Petitioners brought this

* The operative language inserted into the CAM text is: “For each valid 2-hour block that does
not include boiler startup, shutdown, maintenance, or malfunction activities, if the opacity
exceeds [20%, 10 % for Sandow 5 boilers, 20% for Big Brown boilers, Monticello Unit 3, and
Martin Lake boilers, 30 % for Monticello Units 1 and 2.] % averaged over the 2 hour block
jzaseriod, it shall be considered and reported as a deviation.”
Supra n.10.

 Sierra Club v. Energy Future Holdings Corporation, Civil Action No, W-12-CV-108, WDTX,
Doc. No. 240, (Order Granting Defendants® Motion for Partial Summary Judgment) at 10
(February 10, 2014) (“After considering the arguments, it is clear that Plaintiff is challenging the
TCEQ and EPA's decision of passively approving the minor modifications to Big Brown Plant's
Title V permit.”) Id at 13 (“Should a permit deficiency go unnoticed for a period of time, the
appropriate procedure would be for the EPA or the states to reopen the permit and add an
omitted ‘applicable requirement,’ or amend any defect in the permit approving process.”)
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matter to EPA’s attention through Title V petitions filed on February 24 and March 3, 2014.
Although this specific issue was later dropped in return for an expedited response to another
issue, EPA has not exercised its own authority to reopen the permits to require reporting of all

exceedances of the SIP opacity limit.

Texas agreed to assume responsibility for issuing and enforcing federal Clean Air Act
permits based on its promise to abide by the terms of the State Implementation Plan that it
negotiated with EPA. Texas has broken this promise more than once, and in the most obvious
ways. When a state agency systematically exempts large power plants from the requirements of
its own SIP and EPA fails to respond, the exemptions acquire a life of their own. Although
Petitioners believe the case was wrongly decided, a Texas federal district court has already ruled
that EPA’s silence amounts to de facto approval of TCEQ decisions that violate some of the

Clean Air Act’s most important requirements.
XIl. Conclusion

As documented above, TCEQ’s permit actions have removed federally enforceable SIP
opacity and emission limits during maintenance, startup or shutdown events for hundreds or even
thousands of hours a year for more than 20 coal-fired units. These actions were taken without
either public hearings or the review and approval by EPA that is required by law, while also
ignoring EPA’s clear warning to abide by these requirements when authorizing changes to SIP
and NSR limits.”” TCEQ has also violated its own federally enforceable procedures for changing

SIP opacity limits.

The State has also substantially increased hourly concentration and mass based emission
limits in federal major New Source Review permits for particulates, sulfur dioxide, or nitrogen
oxide for at least 11 coal-fired units. These actions will also significantly increase annual
teleases of these pollutants, and were taken without complying with the requirements for revising
these permits that EPA identified in its May 21, 2008, letter to TCEQ. In particular, the State
relied on permit applications that seriously underestimate emissions of fine particles during
startup, shutdown, or maintenance, and the likely downwind exposure to this pollution. These

inaccurate and incomplete estimates do not comply with the procedures for determining the air

2775 Fed. Reg. 68,989, 68,995 (Nov. 10, 2010).
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quality impact of NSR permit revisions. In addition, the revised permits effectively eliminate
hourly NSR emission limits during MSS events by requiring that compliance be determined

based on total monthly or annual emissions.

TCEQ has violated federal faw and its own rules by approving MSS exemptions from SIP
and preconstruction permit emission limits as “minor” revisions to Title V operating permits, and

by eliminating monitoring requirements that are supposed to apply at all times.

As a result, the permit revisions will leave Texans exposed to higher levels of fine
particulates on both a short- and long-term basis, and may contribute to violations of federal

health based air quality standards for fine particles.

Thank you for consideri‘ng this Petition, and we look forward to your reply.

Respectfully submitted, on May 27, 2615,
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Bryan W. Shaw, Ph.D.,, P.X., Chatrman
Toby Baker, Commissioner

Jon Nierimann, Commissioner

Richard A. Hyde, P.E., Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

December 2, 2015

Gina McCarthy

Administrator

U.S. Environmental Protection Agency
Office of the Administrator (1101A)
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Re: Petitions Submitted to EPA Regarding Certain Coal-fired Power Plants in Texas

Dear Administrator MeCarthy:

The U.S. Environmental Protection Agency (EPA) has received the following petitions
requesting EPA action regarding cerlain coal-fired power plants in Texas:

¢ Citizen Petition for Action to Enforce the Texas State Implementation Plan and Title
V of the Clean Air Act (submitted by Environmental Integrity Project and cthers,

May 27, 2015)

» Petition Requesting that the Administrator Object to the Issuance of the Proposed
Title V Operating Permit for the H. W. Pirkey Power Plant, Permit Number 031
(submitted by Environmental Integrity Project, October 30, 2014)

These petitions both concern, in part, an interpretation of Texas law, specifically two
rules in the Texas State Implementation Plan (SIP), 30 Texas Administrative Code

§ 111111 and § 111,153, administered by the Texas Commission on Environmental
Quality (TCEQ). The history of the adoption and application of these two rules, which
were approved as revisions to the Texas SIP 19 and 6 years ago, respectively, is essential
to understanding the Texas SIP and for an accurate response by EPA to each of these
two petitions, States are in the best position to interpret their rules, and those
interpretations are entitled to great weight and deference, as EPA has acknowledged this

in various SIP approval notices.

P.O.Box 13087 * Austin, Texas 78711-3087 * 512-259-1000 * tceqtexas.gov

How is our customer service?  tceq.texas.gov/customersurvey
printed on recycled paper




Gina McCarthy
Page 2
December 2, 2015

The enclosed narrative provides detailed information regarding these two TCEQ rules
that are discussed in the two petitions. It is not intended as a comprehensive reply
regarding either petition, TCEQ requests EPA consider the narrative as it develops any
responses to these petitions,

If further information is needed, please contact attorneys for TCEQ, Janis Hudson at
512-239-0466 or John Minter 512-239-0663.

Sincerely,
Steve Hagle, P. E., Deputy Director

Office of Air
Texas Commission on Environmental Quality

SH/jbh
Enclosure

ce:  Ron Curry, Regional Administrator, 11,8, Environmental Protection Agency,
Region 6, Dallas
Richard A, Hyde, P.E., Executive Director
Janis Hudson, Attorney, Environmental Law Division
John Minter, Attorney, Environmental Law Division
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Information Regarding Rules of the
Texas Commission on Environmental Quality (TCEQ)
30 Texas Administrative Code § 111.111 and § 111.153(b)*

The following discussion is limited to the rules regarding opacity and
particulate matter (PM) emissions from coal-fired electric generating units
(EGUs) that use electrostatic precipitators (ESPs).2

§ 111,111 and § 111.153(b) Rulemaking History

Section 111.111 establishes certain control requirements for visible emissions
from stationary sources.3 The relevant subsection for this discussion is (a).
Maintenance, startup and shutdown emissions are covered by subsection
(2)(1)(E). To understand the substance and applicability of this rule, the history
of the regulation of opacity and PM emissions for coal-fired EGUs with ESPs in
Texas must be considered.

In 1971, Radian Corporation (Radian) conducted a study and prepared a reports
for the Texas Air Control Board {(TACB)S to serve as the basis for TACB to
develop rules to regulate emissions of PM in three areas, (1) opacity of a stack
plume; (2) allowable mags emission rate; and (3) air quality surrounding the
pollution source.6 Radian specifically evaluated different types of PM and
opacity control devices, including ESPs used by coal-fired EGUs.”7 As part of
this study, Radian reviewed EPA’s current State Implementation Plan (SIP)
rules, which included EPA’s proposed rules for visible emissions. EPA’s rule, as
characterized in the report, states that the shade or density visible emission
limits must be not be equal or darker than a No. 1 on the Ringelmann chart or
20 percent opacity, although a Ringelmann No. § or 60 percent opacity for up
to three minutes in any 60 minute period is allowed.®9 And, the EPA rule also

1 States are in the best position to interpret their rules, and those interpretations are entitled to
great weight and deference, and EPA has acknowledged this in various SIP approval notices.
Florida Power & Light Co. v. Costle, 650 F.2d 579, 588 (5th Cir. 1081); Texas Gen. Indem. Co.
v, Finance Comm’n, 36 S.W.3d 635, 641 (Tex. App.—~Austin 2000, o pet.) (“{Aln
administrative agency unquestionably has the power to interpret its own rules, and . . , its
interpretation is entitled to great weight and deference by a court called upon to interpret or
apply such rules.”), -

2 This discussion is limited o coal-fired EGUs because that is the only type of EGU common to
both petitions, discussed below at p. 7-8,

3 Altachment A,

4 Technical Note 100-007-01, Technical Basis for Texas Alr Control Board Particulate
Regulations (August 2o, 1971), p. 1 (Attachment B).

& Predecessor agency to the TCEQ.

¢ Infra, footnote 2.

7 Id. at § 3.2 and Table 3-8.
8 Id. at § 4.1, EPA also provided an exception to compliance when uncombined water is the

only reason for the failure of the source to meet the limitation, The report cites as its reference
material 36 Fed. Rey. 6680 (April 7, 1971).
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provided that no source burning solid fuel may emit PM in exeess of 0.10
pounds per million British Thermal Unit (Ib/MMBtu).10

For coal-fired EGUs, Radian assumed that PM would be controlled to a PM
removal efficiency of at least 99 percent,** and concluded that the PM control -
device removal efficiencies were “vital to devising reasonable” PM limits.®2 This
assumption and Radian’s conclusion require an understanding of how ESPs are
designed to control PM emissions, and how effective they are in various periods
of operation. During routine operating conditions, an ESP is designed to be
effective at removing PM from the exhaust gas. However, when the exhaust gas
is below a minimum temperature, as occurs during periods of startups and
shutdown, an ESP cannot remove PM or reduice opacity as effectively.
Operation of ESPs when the exhaust gas is below a minimum temperatare will
also cause safety and equipment degradation issues. During those periods,
there is no technology available that will cause ESPs to remove PM from the
FGU’s exhaust gases, or will allow the operation of some ESPs to occur safely
and without equipment degradation issues.

The Radian report excludes an evaluation of emissions from startups and
shutdowns during which the emissions controls do not work effectively, and
therefore it is reasonable to assume that Radian would not be asked to evaluate
emissions for which the agency was regulating in a different fashion on a
concurrent rulemaking schedule.'s

In 19772, the TACB eonducted rulemaking that updated its rules regarding limits
for visible emissions and added limits for PM emissions using the findings in
the Radian report. The new rule for visible emissions shifted the standards for
evaluating opacity from antiquated smoke charts to a standard based on the
percentage obstruction of the diffusion of light through ambient air.

No person may cause, suffer, allow, or permit visible emissions
from any stationary flue to exceed an opacity of 30% averaged
over a five-minute period. No person may cause, suffer, allow,
or permit visible emissions from any stationary flue beginning
construction after January 31, 1972, to exceed an opacity of
20% averaged over a five-minute period. Visible emissions
during the cleaning of a firebox or the building of a new fire,
sootblowing, equipment changes, ash removal and rapping of
precipitators may exceed the limits set forth in Rule 103.1 fora

o EPA’s rule, adopted approximately four years after the TACB rules, 19 not as stringent.

10 Technical Note 100-007-01 at § 4.1 (Attachment B), and EPA rule published at 37 Fed, Reg.
10842, 10895 ~ 10898 (May 31, 1972).

n Jd. at § 4.3.1.

r Id atés.

13 TACB Rules 8, 12.1 and 12.2 (1972} (Attachment C), See infra fext accompanying footnotes
17-18 and 25-34. .
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period aggregating not more than five minutes in any sixty
consecutive minutes, nor more than six hours in any ten-day
period. 4

For PM, this rulemaking included the following:

Rules 105.1 and i05.2 shall not apply to solid fossil fuel fired steam
generators.is

No person may cause, suffer, allow, or permit emissions of particulate
matter from any solid fossil fuel fired steam generator to exceed 0.3 Ib.
per million B. T. U, heat input.:6

Because those opacity and PM limits were based on the Radian report, they
were premised on the exhaust gas from each coal-fired EGU being controlled by
an ESP (or similarly effective control), and were not intended to apply during
periods when ESPs are not effective at controlling PM emissions or opacity, or
could not be used to do so. As a result, those opacity and PM limits did not
apply during periods of startups or shutdowns of coal-fired EGUs with ESPs.

The 1972 TACB rulemaking also specifically implemented a control strategy for
emissions from maintenance, startup and shutdown (MSS) activities.t”
Specifically, emissions from MSS activities were subject to reporting
requirements rather than being regulated by rule based on the type of air
contaminant or by permit which, at the time, authorized emissions from only
routine operations. These reporting rules, together with the rules for visible and
PM emissions, were submitted to EPA and approved as part of the SIP.:8

The next substantive relevant rulemaking by the TACB took place in 1989,19
with the visible emissions rule for coal-fired EGUs designated as § 111.111,20
Nothing in § 111.111 caused the opacity limit in that rule to begin to apply during
periods of startup or shutdown of coal-fired EGUs with ESPs.

With regard to the PM limit, the original rule, § 105.3, was renumbered as §
111.153 in the same 1989 rulemaking.# Subsection (b) contains essentially the

14 TACB Rule 103.1 (1972) (Attachment D).

5 TACB Rule 105.3 (1972). Rules 105.1 and 105.2 establish general limitations on PM
emissions from sources and multiple sources, respectively. See Attachment D,

1% TACB Rule 105.31 (1972).

7 TACB Rules 8, 12.1 and 12.2 (1972) (Attachment C).

# g7 Fed, Reg. 10842, 10895 — 10898 (May 31, 1972).

1% During this rulemaking, the rule numbering system and structure were changed, and these
are still in use today. Tn prior rulemalkings in 1975 and 1980, the numbering system was
changed for the visible emissions and PM emissions rules, as well as for the MSS reporting
rules, but there were no substantive changes to these rules.

20 Attachment A,

2 14 Tex, Reg. 3290 (Jul. 4, 1989},
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same text as was adopted in the 1972 rule.22. Therefore, nothing in § 111,153
caused the PM limit to begin to apply during periods of startup or shutdown of
coal-fired EGUs with ESPs. EPA approved this rule in 2009, noting only that
the rule was one of a set of rules that were a recodification of existing SIP
approved rules (some with substantive revisions).2s

As the rule history shows, the minor changes in these rules did not change the
premise on which the rules were developed, or the current applicability of the
rules, Therefore, the opacity and PM limits in § 111.111 and § 111,153(b),
respectively, do not apply during periods of startup or shutdown of coal-fired
EGUs with ESPs.

Permit Condition that References § 111.111 and §111.153

In 2011, owners and operators of coal—fired EGUs in Texas that control PM
emisgions with ESPs applied for New Source Review (NSR) authorization of
their planned startup, shutdown and maintenance activities*4 from bollers and
turbines, as well as from au:uhary equipment. Those permit actions were the
final phase of a regulatory regime that had been in place for almost 40 years
following EPA’s 1972 approval of the original Texas SIP.2s

Under that regulatory regime, and up until planned MSS emissions began to be
authorized by permit, SIP-approved regulation of MSS activities generally
involved (1) notification of an MSS activity to TCEQ (or its predecessor agency);
and (2} a determination by TCEQ whether the emissions occurring during the
MSS activities werée exempted from complying with any applicable emissions
limits.26 The “exemption” terminology continued in use when TCEQ) re-
promulgated the current Chapter 111 limits in 1989,27 and again when EPA SIP-
approved those limits in 1996,28

22 TACB Rules 8, 12.1 and 12.2 (1972) (Attachment C), and 14 Tex. Reg, 3290 (Jul, 4, 1989),

23 74 Fed. Reg. 19144 (Apr, 28, 2009). The notice staies that EPA proposed apploval on Oct,
28, 1999 (64 Fed. Reg. 57983).

24 TCEQ rules do not define “planned MSS actmty,” but deﬁne “unplanned MSS activity” in 30
Tex. Admin. Code § 101.1{109); “planned” generally means “authorized” emissions. It should be
noted that “planned” ig not the equivalent of “scheduled.” The use of the term “scheduled MSS
activities” is related to the TCEQ reporting requirements for unauthorized emissions, as
required by the Texas Clean Air Act, Tex, Health & Safety Code § 382.0215, and g0 Tex, Admin,
Code § 101.1(91) and § 101.221,

= See 37 Fed. Reg. 10,842, 10,895 (May at, 1972},

26 Seg TACB Rules 8, 12,1 and 12.2 (1972) (approved by EPA at 37 Fed. Reg. 10842 (May 31,
1972} (Attachment C); amended § 101.6 and §101.7 (16 Tex, Reg. 2007 (April 2, 1991)); and
repealed § 101.6 and §101.7, new § 101.6 and §101.7, and amended § 10111 (22 Tex. Reg. 7040
and yo57 (July 29, 1997)). These last two amendments were not approved as SIP revisions.

27 14 Tex. Reg. 3290 (Jul. 4, 1980).

28 61 Jed, Reg. 20,732 (May 8, 1996).
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Over the years, the regulation of MSS activities, both planned and unplanned,
and associated emissions became more stringent and prescriptive.

In 2000, TCEQ2? amended its rules, in response to EPA’s review of rule ,
amendments made in 1991 and 1997, to add criteria that an owner or operator
was required to satisfy before the agency’s executive director would determine
that the exemption applied to emissions from MSS activities.3° EPA approved
the exemption language that included the more stringent criteria as part of the
Texas SIP.3t Because the criteria must be satisfied before the exemption would
apply to emissions from MSS activities, the exemption was not automatic, and,
instead, it was effectively an affirmative defense.s2

In 2003, in response to a subsequent EPA request, TCEQ amended language in
its rules to replace “exempt from compliance” with applicable limits to “subject
to an ‘affirmative defense™ to enforcement penalties for planned MSS
activities.33 This affirmative defense for emissions from planned MSS activities
was temporary. In 2005, TCEQ adopted a schedule for phasing out the use of
that affirmative defense as an incentive for owners and operators to obtain
permit authorization for their planned MSS activities,34

In response to those rules, owners and operators of coal-fired EGUs with ESPs
in Texas applied for and obtained authorization for their planned MSS
activities. For each of these permit actions, the TCEQ included a permit
condition for control of opacity during planned MSS activities that requires
certain work practices, monitoring and recordkeeping, as well as compliance
with § 111,111 and § 111.153. The condition in the permit for the Pirkey Power
Plant that is the subject of a Title V Petition reads as follows: -

18. Opacity greater than 20 percent from the boiler is authorized when
the permit holder complies with the planned MSS duration
limitations in Special Condition No. 1435 and the applicable work
practices identified below.

2 Action aken by Texas Natural Resource Conservation Commission, the previous name for
TCEQ.

a0 o5 Tex, Reg. 6750-52 (Jul. 14, 2000),

3 65 Fad. Reg. 70729 (Nov. 28, 2000),

32 o5 Tex, Reg. 6750-52 {(Jul. 14, 2000).

33 08 Tex. Reg, 118 {Jan, 2, 2004).

34 30 Tex, Admin. Code § 101,222(h)(1); 30 Tex. Reg. 8956 (Dec. 30, 2005).

3 Permit Special Condition No. 14 is the permit condition concerning planned startup and
shutdown activities. The permit contains other conditions that require the owner or operator to
minimize emissions during planned MSS. Examples include a permit condition that limits the
time the EGU can operate in planned stariup and planned shuidown mode, and a permit
condition that imposes stringent work practices that apply during each planned startup and
planned shutdown,
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A,

Opagcity during planned startup and shutdown activities shall be
minimized by employing the following work practices: During
planned startup and shutdown activities, the permit holder shall
comply with the parts of the boiler and ESP manufacturer’s
operating procedures or the procedures in the permittee’s
written Standard Qperating Procedures manual that impact
opacity, and shall operate the beiler and ESP. in a manner
consistent with those procedures to minimize opacity by placing .
the ESP into service as soon as practical during planned startups
or removing the ESP from service as late as possible during
planned shutdowns. The boiler and ESP manufacturer’s
operating procedures or written Standard Operating Procedure
mantial shall be located on-site and available to the TCEQ
regional investigator.

Periods of opacity greater than 20 percent from planned online
and.offline maintenance activities identified in Attachment A or
B are authorized for no more than 600 minutes in a calendar
year.

The permit holder shall keep records to identify periods of.
planned MSS, the opacity measured by the continuous opacity
monitoring system (COMS) for the duration of the planned
startups and shutdowns, and the planned maintenance activities
identified in Attachments A or B, and the work practices in
Special Condition No. 18A followed during the planned MSS
activities for the purpose of demonstrating compliance with this
permit special condition.

For periods of MSS other than those subject to Paragraphs A - C
of this condition, 30 TAC § 111.111, 111.153, and Chapter 101,
Subchapter F apply.

This permit condition was not created as an exemption from requirements, but
to clarify that § 111.111 and § 111.153 are not applicable for certain defined
activities for specific durations. Sections 111,111 and 111.153 are applicable at all
other times. More importantly, because thig permit condition does not provide
an exemption from § 111.111 or § 111,153, TCEQ did not circumvent the
requirements of the federal Clean Air Act nor its SIP by use of this permit
condition in permits for any of the coal-fired EGUs with ESPs.

Response to Misrepresentations Regarding § 111.111 and §111.153

. In Two Petitions Submitted to EPAsS6

36 This document s not intended to be a comprehensive response to either of these petitions,

6
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Neither the Pirkey Petition 37 nor the Citizen Petition,3® accurately states the
applicability of the rules or the permit condition at issue, The TCEQ provides
the responses below to address the misstatements and inaccurate
comprehension in the two petitions.

Pirkey Petition

In this Title V Petition, the Petitioners allege NSR permit condition 18
“purports to create an exemption” to the opacity and PM SIP limits established
by TCEQ rule.39 Petitioners acknowledge that neither paragraph B of the
condition nor the maximum allowable emission rate table (MAERT) in the
permit expressly state that the alleged new opacity or PM exemption and
increased PM limit are meant to relax applicable SIP limits, but that paragraph
D makes clear the intent to do so. The Petitioners state that the SIP limits [in §
111,111 and § 111.153(b)] apply at all times, including planned MSS activities for
three reasons. The TCEQ responds below to each of these;

1. The rules establishing the limits do not provide for any exception for
planned MSS events.

The commission agrees that these rules do not provide any exception for MSS
activities, but the rules are not applicable to MSS activities because the Pirkey
EGU is a coal-fired EGU with an ESP. No exemption can be provided if the

rules do not apply.

2, These limits are SIP limits and SIP limits are not subject to exemptions
during MSS and malfunction activities | citing to the Federal Register
notice that approved TCEQ rules for reporting of unauthorized emissions
from MSS activities].

The commission agrees that these rules do not provide exemptions from
compliance during MSS activities, but the rules are not applicable activities
because the Pirkey EGU is a coal-fired EGU with an ESP. No exemption can be
provided if the rules do not apply. Malfunctions are unauthorized emissions
and are not raised in the Pirkey petition.

3. EPA has spont the better part of the last decade working with the TCEQ
to end the historic (and illegal) practice of allowing blanket exemptions
from compliance with SIP limits.

37 Petition Requesting that the Administrator Object to the Issuance of the Proposed Title V
Operating Permit for the H. W. Pirkey Power Plant, Permit No. 031 (Oct. 30, 2014).

38 Petition for EPA Action Addressing Startup, Shutdown, and Maintenance Exemptions in
Revised Permits for Texas Coal-fired Power Plants to Administrator McCarthy (May 27, 2015).

3¢ Pirkey Petition at p. 5.
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As discussed above, TCEQ notes that the term “exerption” was removed from
certain TCEQ rules in 2002, which EPA approved as a SIP revision in 2003.
And, as discussed above, the “exemption” for the planned MSS in question was
removed and the coal-fired EGUs obtained permit authorization of their
planned MSS activities, as EPA requested. Moreover, the word “exemption”
was not (and is not) included in § 111,111 or § 111.153(b).

Citizen Petition

In the Citizen Petition, Petitioners make the following arguments in 'support of
request for specific relief from EPA with regard to application and
interpretation of § 111.111 or § 111.153(b). 4 The TCEQ responds below to each
of these:

1. Atleast 19 coal-fired units are exempted from a Texas SIP emission limit
in § 111111 and § 111.153(b) without the required SIP review and
approval, :

Petitioners’ reading of the rules is erroneous because it ignores the history and
the factual basis of the rules’ applicability (as discussed above) which
demonstrates that § 111.111 and § 111.153(b) do not apply during periods of
startup or shutdown of coal-fired EGUs with ESPs, Without that information,
no SIP revision or EPA approval was required, and the aflegation is unfounded.

2, TCEQ violated specific requirements for changing SIP opacity limits.

As discussed above, TCEQ did not change any SIP opacity limits and therefore
was not subject to additional procedural requirements that are necessary for
SIP revisions, which TCEQ discusses below. ' :

3. Excmptions apply to an unlimited number of startups and shutdowns.

As discussed above, the permit condition does not exempt compliance with §
111,111 or § 111.153 because those rules are not applieable during periods of
startup and shutdown of coal-fired EGUs with ESPs. Further, the TCEQ does
not interpret the terms “planned startup” and “planned shutdown” as
applicable to all startup or shutdown activities.

SIP Revision Requirements

Texas is required by the federal Clean Air Act to submit a SIP revision, or a site-
gpecific SIP revision, to EPA if there is a desire to regulate an individual or

40 Supra, footnote 38, at p. 4 and Section Il at p. 12-15.
8
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group of stationary sources or facilities in & way that is not compliant with the
SIP. Such a revision will require adequate justification and public notice.4*

This procedure was not required for issuance of a permit with a condition like
Pirkey’s permit condition number 18, paragraph (D), because it does not
include an exemption from SIP compliance, nor was there any failure by the
TCEQ to comply with its SIP in issuing permits with this permit condition.
Non-applicability is not the same as exemption,

As discussed above, the opacity and PM limits established by § 111,111 and §
111.153(b) that are referenced in that permit condition apply to coal-fired EGUs
with ESPs only during periods of routine operation, and do not apply during
periods where the operation is below a minimum temperature, such as periods
of gtartup or shutdown. Neither the permil condition naor the rules exempt
coal-fired EGUs with ESPs from compliance. Rather, each has their own
applicability. Neither § 111.111 nor § 111.153(b) were developed to apply during
periods of startup or shutdown of coal-fired EGUs with ESPs.42 The permit
condition provides for certain work practices to be followed, and, for other
operating periods where those requirements are not met, § 111.111 and §
111.153(b) apply. Therefore, no SIP revision was required.

Summary

The technical and safety limitations regarding ESPs used for coal-fired EGUs
that existed at the time of the Radian study in 1971 and that formed the basis
for the rules adopted in 1972 that are the predecessor to current rules § 111,111
and § 111.153(b) remain the same today.43 Because ESPs used for PM control at
EGUs cannot effectively control startup and shutdown emissions, the TACB did
not intend for the original opacity and PM limits to apply to such EGUs during
any periods of startup or shutdown, Therefore, TACB’s original opacity and PM
limits which were premised on the exhaust gas from each coal-fired EGU
controlled by an ESP, were not intended to apply and do not apply during
periods that ESPs are not effective at controlling opacity or PM emissions (like
startups and shutdowns), nor could be used to control opacity or PM emissions.
Because the opacity and PM limits in § 111.111 and § 111.153(b) are the same as
the opacity and PM limits in the 1972 rule (which was based on the Radian
report), they also do not apply during periods of startup or shutdown of a coal-
fired EGU controlled by an ESP.

4 42 U.85.C § 7410.
42 See supra, text accompanying footnotes 14-17.
43 Section 111.111 wag also amended in 1993, but that change is not relevant to this discussion.
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